Quick Reference Rules of Law

- Jurisdiction by Treaty. Where one party to a treaty excludes dispute settlement obligations

under the treaty before becoming a party, and fails to take formal acts to bring about
withdrawal of the reservation, the international Court of Justice lacks jurisdiction based
on that treaty. (Armed Activities on the Territory of the Conge (Demaocratic Republic

of the Congo v. Rwanda))}

. Objections to Jurisdiction or Admissibility. (1) The International Court of Justice has

jurisdiction to hear a dispute between twao states if each accepted the Court's jurisdiction.
(2) The application by a state to the International Court of Justice is admissible where no
grounds exist to exciude it. (Military and Paramilitary Activities in and Against Nicaragua

{Nicaragua v. United States))

. Provisional Measures of Protection. Under certain circumstances, the International

Court of Justice may assess facts and order provisional measures to protect rights under
international treaties without deciding the merits of a dispute. (Application of the International
Convention on the Elimination of All Forms of Racial Discrimination (Georgia v. Russian
Federation))

. Advisory Opinions. The International Court of Justice may give an advisory opinion on any

legal question at the request of whatever body may be authorized by or in accordance
with the Charter of the United Nations 10 make such a request. (Legality of the Threat or
Use of Nuclear Weapons)

. Advisory Opinions. The construction of a wall by Israel, the occupying power, in the

occupied Palestinian territory, violates international law, including the Fourth Geneva
Convention of 1849, the Hague Convention, and relevant Security Council and General
Assembly resolutions. (Legal Consequences of the Construction of a Wall in the Occupied
Patestinian Territory)

- Appellate Review. In ruling on a dispute brought before a WTO panel, the panel must

follew previously adopted Appellate Body reports addressing the same issues.
{(United States—Final Anti-Dumping Measures on Stainiess Steel from Mexicao)
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Armed Activities on the Territory of the Congo
(Democratic Republic of the Congo v. Rwanda)
State (P) v. State (D)

[.C.4., 2006 LC.J. 126

NATURE OF CASE: Proceeding in the International
Court of Justice.

FACT SUMMARY: The Democratic Republic of the
Congo (P) brought an application against Rwanda (D), and
Rwanda (D) challenged the jurisdiction of the International
Court of Justice.

_l‘i‘fl"]‘ RULEOFLAW e
T é Where one party to a. treaty exciudes chspute'
_ _':settlement obhgatlons under the’ treaty before becom-
- ing a party, and fails to take formal acts to-bring about .
- withdrawal of the’ ‘reservation, the International Court :
‘:Z ; of Iusttce lacks ]unsdlctmn based on that treaty

FAC?S The Democratic Repubhc of the Congo (DRC)
(P) brought an application against Rwanda (D). DRC (P)
tried to base the jurisdiction of the International Court of
Justice on nine treaties with dispute settlement clauses that
provided for such jurisdiction. Rwanda (D) was not party
to two of the treaties, and with respect to the other seven,
Rwanda (D) excluded dispute settlement obligations.
Rwanda (D) challenged the jurisdiction of the International
Court of Justice on the nature of its obligations. The
excerpt omits discussion of some of the treaties. The trea-
ties involved were Genocide Convention, Article IX; Con-
vention on Racial Discrimination, Article 22; Convention
on Discrimination against Women, Article 29; World
Health Organization Constitution, Article 75; Unesco Con-
vention, Article XIV; Montreal Convention, Article 14;
Vienna Convention, Article 66; Convention Against Tor-
ture; and Convention on Privileges and Immunities of
the Specialized Agencies. Rwanda {D} was not party to
the last two.

ISSUE: Where one party to a treaty excludes dispute
settlement obligations under the treaty before becoming a
‘party, and fails to take formal acts to bring about with-
drawal of the reservation, does the International Court of
Justice lack jurisdiction based on that treaty?

HOLDING AND DECISION: [Judge not stated
in casebook excerpt.] Yes. Where one party to a treaty
excludes dispute settlement obligations under the treaty
before becoming a party, and fails to take formal acts to
bring about withdtawal of the reservation, the International
Court of Justiceé lacks jurisdiction based on that treaty.
First, Rwanda (D) may have committed itself at the time
of a 1993 peace agreement to withdrawing all reservations

to human rights treaties, and the Rwanda (D) minister of

justice effectuated the withdrawal, but Rwanda (D) never

took formal acts to bring about withdrawal of the reserva-

. tion. A decision to withdraw a reservation within a state’s

domestic legal order is not the same as implementation of
that decision by the national authorities within the inter-
national legal order, which can only occur by notification
to the other state parties to the treaty in question through
the Secretary-General of the United Nations.

Second, the existence of a dispute that implicates pe-
remptory norms of general international law is not an
exception to the principle that jurisdiction always depends
on the consent of parties. The DRC (P) may have made
numerous protests against Rwanda’s (D) actions at the
bilateral and multilateral levels, and therefore satisfied pre-
conditions to the seisin of the I.C.J. in the compromissory
clauses within some of the treaties, including the Conven-
tion on Discrimination against Women, but whatever the
dispute, there was no evidence that the DRC (P) sought
negotiations with respect to interpretation or application of
the Convention. The DRC (P) also failed to show that it
initiated arbitration proceedings with Rwanda (D) under
the Convention on Disczimination against Women. The
treaty cannot therefore form the basis of jurisdiction.

| AnALYsis )

The Court's analysis of all treaties invoived was similar to that
included in the casebook excerpt. The main principle here is
that where a state has apparently not granted consent to the
jurisdiction of the 1.CJ,, the LCJ. will not advance the case
past the prefiminary matter of jurisdiction, whatever atrocities
have in fact besn committed by the non-consenting state.
Additionally, where, as here, there is evidence of non-consent,
reversal of the position requires an overt act by the state,
in order to convince the Court that, after all, consent to the
1.C.Js jurisdiction was granted.

Quicknotes

JurispicTioN  The authority of a court to hear and declare
judgment in respect to a particutar matter.

TREATY An agreement between two or more nations for
the benefit of the general public.
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Military and Paramilitary Activities in and Against Nicaragua
(Nicaragua v. United States)
State (P) v. State (D)
1.C.J., 1984 1.C.1. 392,

NATURE OF CASE: Proceeding in the International

Court of Justice,

FACT SUMMARY: Nicaragua (P} filed suit in 1984
against the United States (D) claiming it was responsible for
illegal military and paramilitary activities in and against
Nicaragua. The United States (D) challenged the juris-
diction of the International Court of Justice to hear the
case, as well as the admissibility of Nicaragua’s (P) appli-
cation to the L.CJ.

FACTS: Nicaragua (P) filed suit in 1984 against the
United States (D), claiming it was responsible for illegal
military and paramilitary activities in and against Nicaragua
(P). The United States (D) challenged the jurisdiction of the
International Court of Justice to hear the case. Though
the United States (D) deposited a declaration accepting the
compulsory jurisdiction of the Court in 1946, it attempted
to qualify that declaration in a 1984 notification referring
to the declaration of 1946 and stating in part that the
declaration “shall not apply to disputes with any Central
American State. . . .” The United States (D) also argued that
Nicaragua (P) had failed to deposit a similar declaration to
the LCJ,, and that the LCJ. lacked jurisdiction on that
ground as well. Nicaragua (P) argued that it could rely on
the 1946 declaration made by the United States (D) because
it was a “state accepting the same obligation” as the United
States (D) when it filed charges in the 1.C.J. against the United
States {D). Nicaragua (P) also pointed to its intent to submit
to the compulsory jurisdiction of the L.C.J. through a valid
declaration it made in 1929 with L.CJ.’s predecessor, the
Permanent Court of International Justice, even though
Nicaragua (D) failed to formally deposit it with that
court. Finally, the United States (D) also challenged the
admissibility of Nicaragua’s (P) application to the LC.J.

ISSUE:

(1) Does the International Court of Justice have jurisdic-
tion to hear a dispute between two states if each accept-
ed the Court’s jurisdiction?

(2) Is the application by a state to the International
Court of Justice admissible where no grounds exist to
exclude it?

HOLDING AND DECISION: [Judge not stated

in casebook excerpt.]

(1} Yes. The International Court of Justice has jurisdiction
to hear a dispute between two states if each accepted the
Court’s jurisdiction. Nicaragua’s (P) declaration of
1929 is valid even though it was not deposited with
the Permanent Court, because it had potential effect
that would last for many years. Because it was made
unconditionally and was valid for an unlimited period,
it retained its potential effect when Nicaragua (P) be-
came a party to the Statute of the LC.]. The drafters of
the current Statute wanted to maintain the greatest
possible continuity between it and the Permanent
Court. Nicaragua (P) may be deemed to have given
its consent to the transfer of its declaration to the
1.CJ. when it accepted the Statute,

In addition, the conduct of Nicaragua (P} and the
United States (D)) suggest that both intended to be
bound by the compulsory jurisdiction of the L.C.J,, and
the conduct of the United States (D) constitutes recogni-
tion of the validity of the declaration of Nicaragua (P) of
1929. Because the Nicaraguan declaration of 1929 is
valid, Nicaragua (P) was a “state accepting the same obli-
gation” as the United States (D) at the date of filing of
the charges with the 1.C.]., and therefore could rely on
the United States’ (D) declaration of 1946.

The 1984 notification by the Untied States (D) does
not prohibit jurisdiction in this case, because the Unit-
ed States (D} appended by its own choice 2 six months’
notice clause to its declaration, and it was not free to
disregard it with respect to Nicaragua (P). The obliga-
tion of the United States (D) to submit to the jurisdic-
tion of the L.C.J. in this case cannot be overridden by
the 1984 notification.

The “multilateral treaty reservation” that was ap-
pended to the United States” (D) declaration of 1946,
which limited the L.C.J.’s compulsory jurisdiction, also
does not prohibit jurisdiction in this case, Through the
declaration, the United States (D) accepted jurisdiction
except with respect to “disputes arising under a multi-
lateral treaty, unless (1) all parties to the treaty affected
by the decision are also parties to the case before the

Continued on next page.




“dectaration indicated about the respective parties’ intent as
- it relates to the 1.C.Js jurisdiction.
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Court, or (2) the United States of America specially
agrees to jurisdiction.” Nicaragua’s (P) application in
this case relies on four multilateral ireaties, and the
United States (D) argued that the 1.C.J. could exercise
jurisdiction only if all treaty parties affected by a deci-
sion were also parties to the case. But the effect on other
states is not a jurisdictional problem, and the United
States’ (D) objection to jurisdiction on the basis of the
multilateral treaty reservation is unfounded.

(2) Yes. The application by a state to the International
Court of Justice is admissible where no grounds exist
to exclude it. The. United States (D) challenged the
admissibility of Nicaragna’s (P} application on five sep-
arate grounds. The first—that Nicaragua (P} failed to
bring forth necessary parties—fails because there is no
“indispensable parties” rule, The second and third—
that Nicaragua (P) is asking the Court to consider
the existence of a threat to peace, which is the exclusive

“province of the Security Council—fails because the
1.C.J. can exercise jurisdiction concurrent with that of
the Security Council. Both proceedings can be pursued
pari passu. The fourth-—that the L.C.J. is unable to deal
with situations involving ongoing armed conflict—is
not a show-stopper because any judgment on the merits
is limited to the evidence submitted and proven by the
litigants. The fifth-—that the case is incompatible with
the Contadora process, to which Nicaragua (P) is a
party—fails because there is nothing compelling the
1.C.J. to decline to consider one aspect of a dispute
just because the dispute has other aspects. The fact
that negotiations are being conducted subject to the
Contadora process does not pose any legal obstacle to
the exercise by the Court of its judicial function.

| AnALYSIS N

The questions of jurisdiction and admissibility are very
complicated, but are based primarily on the principle that
the L.CJ. has only as much power as that agreed to by
the parties. A primary focus of the case was on the
declarations—the 1946 declaration of the United States,
and the 1929 declaration of Nicaragua—and what each

Quicknotes

JURISDICTION The authority of a court to hear and de-
clare judgment in respect to a particular matter.

STATUTE A law enacted pursuant to the legislature’s
power and consistent with specified procedure so that
it regulates a particular activity.

AE==n
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Application of the International Convention on the
Elimination of All Forms of Racial Discrimination
(Georgia v. Russian Federation)

State (P) v. State (D)

L.CJ, 2008 1.CJ. 140.

NATURE OF CASE: Order on request for the in-

dication of provisional measures.

FACT SUMMARY: Georgia (P) filed proceedings
against the Russian Federation (D), claiming that Russia
(D) engaged in ethnic cleansing in Georgia (P}, in viola-
tion of the Convention on Elimination of Racial Discrim-
ination (CERD}

illlll RULE OF LAW'

.. m=n Under certain circums ances, the Internatmnal'.'}
- Court of Iustlce may assess facts and- order provision-" .
al*measures to protect. nghts ‘undet* mternatmnal_ :
"treatles mthout dec1dmg the ments of i dlspute Sha

FAC?S GeorgIa {P) filed proceedmgs against the
Russian Federation (D), claiming violation of the Conven-
tion on Elimination of Racial Discrimination (CERD)
Georgia (P) alleged that Russia (D) was engaging in ethnic
cleansing in the South Ossetia and Abkhazia regions of
Georgia (P). Georgia (P) asked the International Court of
Justice to decide whether the circumstances required pro-
vision measures to protect rights under CERD, not to
decide the merits of Georgia’s (P) argument that Russia
(D) breached CERD.

ISSUE: Under certain circumstances, may the Interna-
tional Court of Justice assess facts and order provisional
measures o protect rights under international treaties
without deciding the merits of a dispute?

HOLDING AND DECISION: [Judge not stated
in casebook excerpt.] Yes. Under certain circurnstances, the
International Court of Justice may assess facts and order
provisional measures to protect rights under international
treaties without deciding the merits of a dispute. The evi-
dence shows that the Georgian population in the affected
areas remains vulnerable, and there is an imminent risk
that the rights of the population and of Georgia (P) under
CERD may suffer irreparable prejudice without interven-
tion. In addition, the 1.C.J. has the power, under its Statute,
to indicate measures to protect those rights, even if they are
not exactly as requested, without prejudging the question
of the jurisdiction of the LC.J. to deal with the merits of the
case. Therefore, both parties shall refrain from any act of
racial discrimination against persons, groups of persons, or
institutions, abstain from supporting racial discrimination,
and do all in their power to prevent such discrimination.

b AnALysis T\

The ruling of the L.C.J. went beyond what Georgia (P)
asked for, which was to stop Russia (D) from engaging in
racial discrimination and ethnic cleansing, by applying it to
both parties. That is the way in which the 1.C.J. used its
statutory authority to indicate measures that were not
exactly as requested. The protective measures are similar
to the comman law preliminary injunction.

Quicknoies

BREACH The violation of an obligation imposed pursuant
to contract or law, by acting or failing to act.

INJUNCTION A court order requiring a person to do, or
prohibiting that person from doing, a specific act.

=8




66 | CASENOTE | EGAL BRIEFS
International Law

Legality of the Threat or Use of Nuclear Weapons
[Parties not identified.]
1.C.J., Advisory Opinion, 1996 1.C.J. 226.

NATURE OF CASE: Advisory opinion.

FACT SUMMARY: The General Assembly and
World Health Organization requested advisory opinions
from the International Court of Justice regarding the
Iegahty of nuclear weayons

Ax RULE OF LAW = __
53 ;H:Hu The Intemattonal Couit of }ust:ce may gwe an;::
- advisory: opxmon on any legal question at the request-.:
- of ‘whatever body may be authorized by or inaccor-.-
. darice with the Charter of the Unlted Natlons to make;.:
‘sucharequest e e e

FAGTS [Facts not stated in casebook excerpt.]

ISSUE: May the International Court of Justice give an
advisory opinion on any legal question at the request of
whatever body may be authorized by or in accordance with
the Charter of the United Nations to make such a request?

HOLDING AND DECISION: [Judge not stated
in casebook excerpt.] Yes. The International Court of Jus-
tice may give an advisory opinion on any legal question at
the request of whatever body may be authorized by or in
accordance with the Charter of the United Nations to make
such a request. Only compelling reasons are justified for a
refusal to grant such an advisory opinion. The Charter of
the United Nations authorizes the General Assembly to
make such a request; however, the Court lacks the jurisdiction
to grant such an opinion to the World Health Organization.

| AnALYSIS N

The Caurt also rejected arguments that it should refrain
from rendering an advisory opinion on the basis that such
a reply might negatively affect disarmament negotiations,
and that the Court would be exceeding its authority and
acting in a law-making capacity. The Court rejected the
Jatter argument on the basis that it simply states the exist-
ing law and does not legislate, even if it sometimes must
specify the scope and application of such law.

Quicknotes

ADVISORY OPINION A decision rendered at the request of
an interested party as to how the court would rule should
the particular issue arise.
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Legal Consequences of the Construction of a Wall in the Occupied
Palestinian Territory
United Nations (P) v. Israel (D)
|.CJ., Advisory Opinion, 2004 1.C.J. 136.

NATURE OF CASE: Aadvisory opinion by Interna-

tional Court Justice.

FACT SUMMARY: Israel (D) constructed a wall in

occupied Palestinian territory and the United Nations (P}
ob;ected

- RULE GF LAW

HIHI 'The constructlon of a wall by Israel the occu- '
31‘.pymg power, in'the occipied Palestinian territory, vio-
. Jatés international Taw; including the Fourth Geneva -
'ﬁConventmn of 1949, the Hague Conventmn, ‘and rele- :
- vant Security Counml nd Generai Assembly : reso—.'f
Iutlons : ' :

FAC'E'S Israel (D ) constructed a wall in occupied Pales-
tinian territory. The wall and its route impaired the
freedom of the Palestinian population. The U.N. General
Assembly (P) demanded that it stop and reverse the con-
struction of the wall. The LCJ. was asked to provide an
advisory opinion on the matter.

ISSUE: Does the construction of a wall by Israel (D),
the occupying power, in the occupied Palestinian territory,
violate international law, including the Fourth Geneva
Convention of 1949, the Hague Convention, and relevant
Security Council and General Assembly resolutions?

HOLDING AND DECISION: [Tudge not stated

in casebook excerpt.] Yes. The construction of a wall by
Israel (D), the occupying power, in the occupied Palestinian
territory, violates international law, including the Fourth
Geneva Convention of 1949, the Hague Convention, and
relevant Security Council and General Assembly resolu-
tions. The wall and the Israeli occupation impede the
liberty of movement of the inhabitants of the occupied

territory, with the exception of Israeli citizens, as guaran- -

teed under Atrticle 12 of the International Covenant on
Civil and Political Rights. It also impedes access to work,
health facilities, education, and an adequate standard of
living under the International Covenant on Economic,
Social, and Cultural Rights and the United Nations Con-
vention on the Rights of the Child. Finally, the wall
changed the demography of the territory, because of the
departure of some Palestinians, which violates Article 49 of
the Fourth Geneva Convention. Construction of the wall also
breaches Israel's (D) obligations under the Fourth Geneva
Convention and the Hague Convention because the route
chosen for the wall infringes the rights of Palestinians in the
occupied territory, which cannot be justified by military
exigencies or the requirement of national security. The legal

consequence of Israel’s (D) actions in the matter is that all
states are under an obligation not to recognize the illegal
situation resulting from the construction of the wall, and
all the states party to the Fourth Geneva Convention are
under an obligation to ensure compliance by Israel (I} with
international humanitarian law. Finally, both Israel (D) and
Palestine are under an obligation to observe the rules of inter-
national humanitarian law. [llegal action and unitateral deci-
sions have been taken on all sides, and implementation of the
relevant Security Council resolutions is the only way to end
the hostile situation.

SEPARATE OPINION: (Higgins, J.) The Interna-

tional Court of Justice looked at only 2 part of a much
larger conflict between the two states, and should have
considered the bigger picture and speiled out what is re-
quired of both parties. Of paramount importance is the
protection of civilians. In addition, the real impediment to
Palestine’s ability to exercise its rights as a self-determined
people is not the wall, but Israel’s (D) refusal to withdraw
from Arab occupied territory and for Palestine to provide
conditions to allow Israel (D) to feel secure in doing so.
Further, while the wall seems to have resulted in a lessening
of attacks on Israeli civilians, the necessity and proportion-
ality for the route selected, balanced against the hardships
for Palestinians, have not been explained.

DISSENT: {Buergenthal, ].) The construction of the
wall raises important issues of humanitarian law, but the
Court should have declined to issue an advisory apinion
because the Court failed to address Israel’s (D) arguments
that it was willing to provide compensation and services for
Palestinian residents, and that the wall was intended to be a
temporary structure. The Court’s conclusions are not con-
vincing, because it failed to demonstrate adequately why it
was not convinced that military exigencies and concern for
security required Israel (D} to erect the wall along the
chosen route.

| AnALysis

Judge Buergenthal, the only dissenter in the matter, isa US.
citizen. In addition, the United States was one of eight votes
against asking the LCJ. for an advisory opinion. Ninety
members voted in favor of the opinion, and 74 members
abstained. !

Continbed on next page.



B8 | CASENOTE tEGAL BRIEFS
international Law

Quicknotes

GENEVA CONVENTION International agreement that gov-
erns the conduct of warring nations.

HAGUE SERVICE CONVENTION Multilateral treaty governing
service of process in foreign jurisdictions.
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‘United States-—Fma! Anti-Dumping Measures on
Stainless Steel from Mexico
State (D} v. State (P)
World Trade Organization, Appellate Body, 47 |.LM. 475 (2008,

NATURE OF CASE: Appeal to Appellate Body of
the World Trade Organization (WTO).

FACT SUMIMARY: Mexico (P) complained that
the United States (D) violated Article VI of GATT 1994
and the Anti-Dumping Agreement by using incorrect
methodology for calculation of margins of dumping. The
panel that convened for the complaint did not follow the
Appellate Body’s prior holdings, and instead relied on
panel reports that the Appeliate Budy had reversed.

lﬁﬁz RULE OF LAW
m==a In roling’ on a dispute ought before 3
panel the: panel must follow prewously adopte Ap-

pellate Body reports addressmg the same issues..

FACTS: Mexico(P) complained that the United States (D)
violated Article VI of GATT 1994 and the Anti-Dumping
Agreement by using incorrect methodology for calculation
of margins of dumping. The Appellate Body of the WTO
had addressed similar complaints filed against the United
States (D) by the European Community and Japan, but the
panel that convened for Mexico’s (P) comphaint did not
follow the Appellate Body’s prior holdings, and instead
relied on panel reports that the Appellate Body had re-
versed.

ISSUE: 1n ruling on a dispute brought before a WTO
panel, must the panel follow previously adopted Appellate
Body reports addressing the same issues?

HOLDING AND DECISION: [judge not identi-
fied.] Yes. In ruling on a dispute brought before a WTO
panel, the panel must follow previously adopted Appellate
Body reports addressing the same issues. While Appellate
Body reports are not binding, except with respect to resolv-
ing the particular dispute between the parties, subsequent
panels are not free to dlsregard the legal interpretations and
reasoning contained in previous Appellate Body reports
that have been adopted. The Appellate Body functions to
provide consistency and stability in interpretation of rights
and obligations under covered agreements, and the panel’s
failure to follow previously adopted Appellate Body reports
undermines the development of a coherent and predictable
body of jurisprudence. The panel’s erroneous legal inter-
pretation is corrected, and its findings and conclusions that
have been appealed are reversed. Whether the panel failed
to discharge its duties under Article 11 of the Dispute
Settlement Understanding is not ruled upon.

) ANALYsIS I

“Dumping” is the act of a manufacturer in one country
exporting a product to another country at a price that is
either below the price it charges in its hame market or is
below its cost of production. “Free market” advocates view
“dumping” as beneficial for consumers and believe that
actions to prevent it would have negative consequences,
The use of “zeroing” in the context of calculating anti-
dumping duties in domestic trade remedy proceedings
has been one of the most contentious issues in World
Trade Organization dispute settiement, and that in pant
explains the panel's deviation from prior rulings by the
Appellate Body in this case.

B==8

Quicknotes

INTERPRETATION The determination of the meaning of a
statute.

REMEDY Compensation for viclation of a right or for inju-
ries sustained.



