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A. At a Glance

The objective of this chapter is to provide the practitioner with a road map covering the
various steps and questions to assess whether a given vertical agreement benefits from
Regulation 330/2010. Experience teaches us that one must not conclude too hastily thar
a vertical agreement fails within the scope of application of Regulation 330/2010 or meets
the conditions to be block exempted, A step-by-step assessment is called for to avoid the
risk of inaccurate conclusions.

There are various ways to conduct such an assessment. The approach proposed in this
chapter follows the sequence of Regulation 330/2010. For each step, the questions that
must be resolved to arrive at reliable conclusions are outlined. If the analysis in the con-
text of a particular step results in & finding thac Regulation 330/2010 is not applicable,
the road map outlines the legal consequences and, where relevant, points at the available
options. It is important to stress in this context thar a BER, such as Regulation 330/2010,
is not mandatory law. Instead, it creates a reburtable presumption of compliance with the
conditions of Article 101(3) TFEU. Accordingly, the failure to meet the conditions of
Regulation 330/2010 does not automatically imply that the agreement runs afoul of EU
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competition law. As the road map indicates, there are other ways to secure compliance with
EU competition law.

The road map consists of five blocks. Each block consists of one or more steps. Each step
can be broken down int 2 number of questions.

The first block addresses the general scope of application of Regulation 330/2010 and
reflects the requirements of Article 2(1) of Regulation 330/2010. In order to conclude thas
an agreement or concerted practice falls within the general scope of application, the fol-
lowing steps must be completed:

* Firse step: two or more undertakings must be involved {paragraphs 3.04-3.47);

» Second step: the agreement must qualify asa vertical agreement (paragraphs 3.48-3.108);

s Third step: the vertical agreement must affect trade between Member States (paragraphs
3.109-3.1G4); and

» Fourth step: the vertical agreement must contain vertical restraints (paragraphs 3.165-3.246).

The second block deals with subject-matter related limitations to the general scope of
application. The steps included in this block perrain to the limitations of Articles 2(2) to
2(5} of Regulation 330/2010. The relevant steps cover limitations related to the following
subject matter:

o Fifth step: the involvement of associations as a party to the vertical agreement (para-
graphs 4.03-4.12);

o Sixth step: the inclusion of IPR in the vertical agreement (paragraphs 4.13-4.37);

* Seventh step: the involvement of competitors as parties o the verrical agreement (para-
graphs 4.38-4.48); and

o Bighth step: the subject matrer of the vertical agreement being covered by another BER
(paragraphs 4.49—4.90).

The third block addresses the market share limits of Article 3 of Regulation 330/2010. For
purposes of calcularing these limits account must be taken of the methodology in Article 7
of Regulation 330/2010. Checking the market share limits requires completion of the
following steps:

* Ninth step: definition of the relevant market (paragraphs 5.12-5.52); and
» Tenth step: calculation of market shares (paragraphs 5.53-5.88).

With the fourth block we are leaving the assessment of the applicability of Regulation 330/
2010 and enter into the substantive evaluation of the vertical agreement. This evaluation is
split into two steps so as to take account of the different legal consequences attached to the
inclusion in a vertical agreement of:

» Eleventh step: hardcore restrictions (Article 4 of Regulation 330/2010) (Chapter G}
and/or

o Twelfth step: excluded reszrictions (Article 5 of Regulation 330/2010) (Chapter 7).

The ffth block consists of a sanity check that the vertical agreement, in whole or in part, is
not excluded from the safe harbour of the block exemption as a result of:

o Thirteenth step: a specific Commission regulation declaring the block exemption
inapplicable (Article 6 of Regulation 330/2010) (paragraphs 8.03--8.08); or
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* Fourteenth step: a withdrawal decision of the Commission or a competent NCA (Article
29 of Regulation 1/2003) (paragraphs 8.09--8.18).

B. First Block: General Scope of Application

Chapter 3 describes in derail the general scope of application of Regulation 330/2010,
In order to ensure thar certain market conduct meets the requirements of Article 2(1)
of Regulation 330/2010 and is covered by the general scope of application of the block
exemption, the following steps must be completed.

(1) First step: two or more undertakings

Similar to Article 101 TFEU, the applicability of Regulation 330/2010 is dependent on
the involvement of at least two underrakings. In order to determine whether this require-
ment is met, the following questions must be addressed:

Do the parties qualify as ‘undertakings?

The concepr of ‘undertaking’ is not defined in the TFEU. In accordance with settled case
faw, ‘undertaking’ for the purposes of EU competition law means ‘any entity engaged in
an economic activity, regardless of its legal status and the way in which it is financed’. The
functional test developed in the case law can cover legal entities, unincorporared entities as
well as physical persons. Hence, the nature or legal form of the party is not important, It is
the narure of its activities that is decisive.

The vast majority of vertical agreements involve commercial companies that, by definition,
qualify as undertakings. A more careful review is needed where public bodies or organiza-
tions acting in the context of social solidarity are involved, Consumers purchasing for pri-
vate use do not qualify as undertakings.

If the parties involved in a given practice do not qualify as underrakings, the legal conse-
quences are quire straightforward. Such practice will not be covered by Article 101 TFEU
and similarly falls outside the scope of Article 102 TFEU. As a result, Regulation 330/
2010, which grants an exemption from the prohibition included in Asrticle 101(1) TFEU,
does not apply.

A more detailed description of this question is contained in paragraphs 3.05-3.22.

Are there at least two parties meeting this qualification?

Itis noc sufficient for the application of Regulation 330/2010 thac ac least one of the parties
involved qualifies as an undertaking, Similar to Article 101 TFEU, Article 2(1) Regulation
330/2010 requires thar ar least two of the parties are undertakings.

Most vertical agreements are typically concluded berween two independent commercial
companies. There are however scenarios that require particular attention. The most import-
ant of such scenarios concerns verrical agreements entered into between refated companies.
If the relationship between these companies is such that the so-called intra-group theory
applies, they do not qualify as two independent undertakings but form a single undertak-
ing. The same may apply in certain agency scenarios where the agent is considered parr of
the same undertaking as its principal.
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In cases where only a single undertaking is involved (eg on account of the intra-group
theory), Article 101 TFEU does not enter into play. By the same token, Regulation
330/2010 does not apply. This does not mean that the conduct is completely immune
from competition law scrutiny. The conduct may still run counter to Article 102 TFEU
(abuse of dominant position) or stricter national comperition rules governing unilateral
conduct.

A more derailed description of this question Is contined in paragraphs 3.23-3.47.
Figure 2.1 shows a summary of the first step.

{(2) Second step: vertical agreement

Article 2(1) of Regulation 330/2010 specifies that the block exemption applies only if two
or more undertakings have entered into a vertical agreement. Article 1{1)}(a) of Regulation
330/2010 defines a ‘vertical agreement’ as:
[Aln agreement or concerted practice entered into between two or more undertakings each
of which operates, for the purposes of the agreement or the concerted practice, at a different
level of the production or distribution chain, and relacing o the condizions under which the
parties may purchase, sell or resell certain goods or services’,

In order to check whether a given practice meets this definition, the following questions
have to be answered.

Does the conduct amount to an agreement or concerted practice or is it unilateral conduct?

In most cases the answer to this question will be easy. If ewo commercial companies
enter into a distribution agreement, it is obvious thar an agreement within the meaning
of Article 1(1)(a) of Regulation 330/2010 is involved. It is only in borderline cases that
a more in-depth review will be called for. A typical example is where a supplier decides
to limit the quantities it delivers ro its national importers in order to reduce cross-border
trade. While at least two underzakings are involved, it remains to be assessed whether

l BLOCK 1: GENERAL SCOPE OF APPLECAT&ON1

——I STEP 1: At least 2 undertakings I——

h .4

; No
At least 2 undertakings

No Yas

4
ﬁi Undertaking

Figure 2.1 First step: two or more undertakings
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the decision of the supplier qualifies as a vertical agreement or amounts to no more than

unilateral conduct.

If unilateral conduct is involved which does not qualify as an agreement or concerted
practice, Article 101 TFEU and Regulation 330/2010 do not apply. Such conduct must
be assessed only on the basis of Article 102 TEEU or stricter rules of national competition
law governing unilateral conduct.

A more derailed description of this question is conained in paragraphs 3.54-3.93.

Is the agreement ‘vertical’?

Competition law distinguishes between horizonral and vertical practices. The differenciar-
ing factor is whether the undereakings involved act at the same or at different levels of the
production, supply, or distribution chain. If they act at the same level, the practice is char-
acterized as horizonsal, If they operate at different levels, the practice is considered vertical.

Article 2(1) of Regulation 330/2010 requires that the agreement is ‘vertical’ in order for
Regulation 330/2010 to apply. Article 1{1)(a) of Regulation 330/2010 adds however that
the verrical nature of the relationship must (only) exist for the purposes of the agreement’.
This addition is imporant. It means that underrakings. that are active at the same level
of the production, supply, or distribution chain can still qualify for the block exemption
provided that they are acting ar different levels for the agreement under review. More con-
cretely, an agreement (or concerted practice) berween two competing producers qualifies as
a ‘vertical agreement’ in the sense of Article 2(1) of Regulation 330/2010 if, in the context
of that agreement, the first producer aces as the supplier and the second as the buyer. The
fact that they act at the same level in other contexts does not deprive that specific agree-
ment of its vertical character.

If the agreement is horizontal, Article 101 TFEU remains relevant. However, the parties
will not be able to rely on Regulation 330/2010 10 secure an exemption in accordance with
Article 101(3) TFEU. The parties can still turn to two other BER thar govern horizontal
relationships, notably Regulation 1217/2010 (R&D agreements) and Regulation 1218/
2010 (specialization agreements). If these BER are inapplicable, the parties can conducr a
self-assessment on che basis of Article 101(3) TFEU.

A more derailed description of this question is contained in paragraphs 3.94-3.96.

Does the vertical agreement relate to the purchase, sale, or resale of goods andlor services?

In addition to being ‘vertical’, the agreement must also relate to the purchase, sale, or resale
of goods and/or services. This requirement poses problems for rental or lease agreements,
as well as for licensing agreements that do not include the purchase, sale, or resale of goods
and/or services.

If the vertical agreement does not relate to the purchase, sale, or resale of goods and/or
services, it may still be covered by Article 101 TFEU, but cannot benefiz from Regularion
330/2010. Depending on its exact nature, it may qualify for a block exemption under
Regulation 316/2014 (technology transfer agreements), Regulation 1217/2010 (R&D
agreements), or Regulation 1218/2010 (specialization agreements). In case of the inapplic-
ability of these BER, the parties can conduct a self-assessment on the basis of Article
101(3) TFEU.
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Figure 2.2 Second step: vertical agreement

A more detailed description of this question is contzined in paragraphs 3.97-3.103.
Figure 2.2 shows a summary of the second step.

(3) Third step: effect on trade between Member States

The effect on trade between Member States that is needed for the applicability of Article
101 TREU is likewise required for the applicability of Regulation 330/2010. While this is
not stated in Article 2(1) of Regulation 330/2010, it follows naturally from the references
in that provision to Article 101(1) and 101(3) TFEU.

It is logical 1o take this condition as a third step in the assessment process. The effect on
trade requirement does not have to be measured at the level of the individual restrictions
of competition, but at the level of the vertical agreement as a whole. This implies that
the condition is met if the agreement as a whole has the required effect on trade between
Member States, even though the restrictions of competition individually do not meet
the test.

If there is no or insufficient effect on trade between Member States, Article 101 TFEU
does not apply and Regulation 330/2010 is not directly relevant. However, this does not
exclude national competition law from providing that the vertical agreement may benefic
from a (national) exemption if the other conditions of Regulation 330/2010 are met—that
is, save for the effect on trade requitement. In addition to national competition law of the
Member States, the parties must take account of the competition laws of third countries
if the vertical agreement has the effects required for the national competition laws of such
countries to apply.

A more detailed description of the effect on trade between Member States required by
Article 101 TFEU and Article 2(1) of Regulation 330/2010 is contained in paragraphs
3.109-3.164. Figure 2.3 shows a summary of the third step.

(4) Pourth step: vertical restraints

The final step in the assessment of the general scope of application of Regulation 330/
2010 consists in checking whether the vertical agreement contains vertical restraints.
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BLOCK 1: GENERAL SCOPE OF APPLICATION

Yes STEP 3: Required effact on No
trade between Member States

h 4

Art 101 TFEU and Art 101/102 TFEU and
Reg 330/2010 can Reg 330/2010 do not
apply apply; check nationat
competition law of the
Mamber States/third
countrigs

Figure 2.3 'Third step: effect on trade

The concept of vertical restraint is defined in Article 1{1)(b} of Regulation 330/2010 as

‘a restriction of competition in a vertical agreement falling within the scope of Article
101{(1) TFEU".

The need for vertical restraints is directly related to the fact that Regulation 330/
2010 is a block exemption, that is, an automatic exemption in accordance with Article
101(3) TFEU. In cases where there are no restrictions of competition (here, no verti-

cal restraints), there is no need for an exemption and hence no need to make use of
Regulation 330/2010.

In order to assess whether a vertical agreement contains vertical restraints, the following
questions must be addressed:

Does the vertical agresment include restrictions by object andor restrictions by effect?

A vertical restraine can take the form of a restriction by object or a restriction by effect.
In the case of an object restriction, there is no need to prove that the restriction results in

restrictive effects. For restrictions that do not qualify as an objecr restriction, the effects
must be established.

The distinction between the two types of reserictions plays a limited role for the applicabil-
ity of Regulation 330/2010, which covers all object restrictions (with the exception of the
hardcore resurictions listed in its Article 4) and all effects restrictions (with the exception of
the so-called excluded restrictions contained in its Article 3).

‘The distinction is of greater imporrance when establishing whether vertical restraints are
involved (put differently, whether Article 101(1) TFEU is infringed). Case law devores
quite some attention to the distinction between restrictions by object and restricrions by

effect. The lessons from that case law are very relevant for making the necessary assessment
under Article 101(1) TFEU,

A more detailed description of this question is contained in paragraphs 3.168-3.185.
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In the case of vestrictions by effecs, do they meet the standard of appreciabilizy?

Restrictions of competition must be appreciable before coming within the scope f)f the
prohibition of Article 101(1) TFEU. The same applies for vertical restraints within the
meaning of Article 1(1)(b) and Article 2(1) of Regularion 330/2010.

Case law confirms that restrictions by object are presumed to meer the standard of
appreciability, so there is no need to conducr any further apprecia?iiity chec'k for object
restrictions. This is different for restrictions by effect. Such restrictions qualify only as a
verzical restraint if they are proven to be appreciable. The most import.ant ool to con-
duct an appreciability check is the so-called De Minimis Notice, which links the appreci-
ability of the effects restriction to the market shares of the parties on the relevant marker.

A more derailed description of this question is contained in paragraphs 3.186-3.209.

Do any of the escape routes apply to the vertical agreement or the vertical vestraints?

Even if the vertical agreement conzains restrictions by object or appreciable relst‘ri‘ctions
by effect, either one of the following three escape routes may render the .prohd)mo.n of
Article 101(1) TFEU inapplicable: government compulsion, ancillary restraints, or object-
ive justifications.

[fany of these escape routes applies, the vertical agreement or the vertical restraint to which

the escape route applies, is not caught by the prohibition of Article 101(1) TFEU and
hence needs no exemption on the basis of Regulation 330/2010.

|8f_OCK 1: GENERAL SCOPE OF APPL%CATIONI

——| STEP 4: Vertical restraints }———~

h. .4

| Effects restriction |

¥

— NG
ves Object restriction l—_—

y h. 4 h:

Art 101 TREU and Check effects s Appreciable (De Minimis) |-,
Reqg 330/2010 can restriction

apply

Art 101 TFEU and Art 101(1) TFEU
[T Reg 33022010 can does not apply: Reg
apply 330/2010 not neaded
v Government compulsion
es

Anciliary restraints

Objective justifications No

Art 101 TFEU and
Art 10%1(1) TFEU

does not apply; Reg Reg 330/2?%0 can
330/2010 not neaded appiy

Figure 2.4 Fourth step: vertical restraints
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A more detailed description of these escape routes is contained in paragraphs 3.210-3.,243.
Figure 2.4 shows a summary of the fourth step.

{5} Conclusion

The completion of these four steps establishes whether a vertical agreement is within the
general scope of application of Regulation 330/2010. This first block is not the end of the
assessment. Whether the vertical agreement effectively falls within the scope of application
of Regulation 330/2010 depends on the outcome of the second and third blocks of the

assessment,

C. Second Block: Limitations to
the General Scope of Application

Chapter 4 of this book discusses the limitations to the general scope of application of
Regulation 330/2010 chat result from Article 2(2) to (5) of Regulation 330/2010. The fol-
lowing steps must be taken to determine whether one of the limitations applies,

(1) Fifth step: associations of undertakings

Pursuant to Article 2(2) of Regulation 330/2010, the block exemption, as a rule, does not
apply to agreements between an association of undertakings and its members or agree-
ments between such an association and its suppliers. As an exceprion to this rule, the block
exemption applies if all the members are retailers and none of them exceed a toral annual
curnover of EUR 50 million. Article 8 of Regulation 330/2010 provides details to caleulate
the turnover limit.

If the exclusion applies, Arricle 101 TFEU remains applicable and Regulation 330/2010
cannot be relied upon for securing an exemption. A self-assessment is required to estab-
lish whether the prohibition of Article 101(1) TFEU applies and whether the prac-
tice meets the conditions of Article 101(3} TFEU so as to benefir from an individual
exemption.

A more derailed description of this fifth step is contained in paragraphs 4.03-4.12.
Figure 2.5 shows a summary of the fifth step.

(2} Sixth step: IPR

Vertical agreements with IPR provisions are not automatically within the scope of applica-
tion of Regulation 330/2010. Article 2(3) of Regulation 330/2010 contains limits to the
applicability of the block exemption to such agreements. Four questions must be addressed
to find out whether any of such limis apply:

Are the IPR assigned to, or licensed for use by, the buyer?

Regulation 330/2010 applies only if the IPR are provided by the supplier to the buyer and
not vice versa. A typical case where the buyer and not the supplier provides the IPR is an
industrial supply agreement whereby the supplier manufactuzes and supplies componens
that are integrated in machines produced by the buyer. Regulation 330/2010 does not
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Figure 2.5 Fifth step: associations of undertakings

apply to such cases where the buyer provides IPR to the supplier to enable the supplier to
produce the components.

Scenarios in which the buyer provides IPR to the supplier can usefully be checked under
the Subcontracting Notice. If they fall within the prohibition of Article 101(1) TFEU,
a block exemption may be available through Regulation 316/2014 (technology trans-
fer agreements), Regulation 1217/2010 (R&D agreements), or Regulation 1218/2010
(specialization agreements). If none of these BER apply, a self-assessment on the basis of
Article 101(3) TFEU is required to check whether the vertical agreement qualifies for an
individual exemption from the prohibition of Article 103 (1) TFEU.

A more detailed description of this question is contained in paragraphs 4.21-4.22.

Do the IPR not constitute the primary object of the vertical agreement?

Regulation 330/2010 applies only if the primary object of the vertical agreement is the
supply, purchase, or resale of goods and/or services. The application of Regulation 330/
2010 is not excluded if the vertical agreemenc includes the provision of IPR to the buyer as
long as such IPR support the supply, purchase, or resale of goods and/or services without
being the primary object of the vertical agreement.

Cases where the IPR constitute the primary object of the vertical agreement may qual-
ify for an exemption pursuant to Regulation 316/2014 {technology transfer agreements).
Otherwise a self-assessment will be called for to establish the compatibility of the vertical
agreement with Article 101 TFEU (and possibly Article 102 TFEU).

A more detailed description of this question is contained in paragraph 4.23.

Are the IPR directly related to the use, sale or resale of goods andfor services by

the buyer or its customers?

There must be a direct link between the IPR and the use, sale, or resale of goods and/
or services by the buyer or its customers. For exampie, IPR (such as the right to use the
supplier’s rademarks) that are made available o enhance the marketing of the goods or
services covered by a distribution agreement normally meet this test.
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If th.e c‘;ire'ct link does not exist, the vertical agreement (or at least the part of the agreement  2.60
dealing with the IPR) does not qualify for an exemption pursuant to Regulation 330/2010.

Regulation 316/2014 (rechnology transfer agreements) may present a useful alternative
Otherwise, a self-assessment will be required. .

A more detailed description of this question is contained in paragraphs 4.24-4.25, 2.61

Do r/?e. IPR provisions not contain restrictions of competition having the same object
as vertical restraints that are not exempted under Regulasion 330120107

Thc? raﬂo'aale of this question is to avoid thar parties use IPR provisions to incorporate in - 2.62
their vertical agreements restrictions which are not exempted. More specifically, the restric-

. Io . - +
1;1;372 ériiged to the IPR must be tested against the hardcore list of Article 4 of Regulation

If the restrictions related to the IPR present a problem for the applicability of Regulation 2.63
ES.BQIZOIO, Regulation 316/2014 (technology transfer agreements) may apply. The more
likely scenario is that the parties will need to conducr a self-assessment,

A‘ more derailed description of this question is contained in paragraphs 4.26-4.28, 2.64
Figure 2.6 shows a summary of the sixth step. -

bﬂiOCK 2 SUBIECT MATTER RELATED LIMITATIONS

Yes STEP 6: IPR covered by No
agreement provided to buyer

Yes r
: . No N
IPR pritary object Yes Subcontracting Notice I“G—“
Reg 316/2014 IPR directly related Y
to use, sale or resale Art 101(1) TFEU not Reg 316/2014;
of gaods andfor applicable Reg 1217/2010;
services? No Reg 1218/2010 can
apph
If not applicable, Yes d
self-assessment X No
Restrictions of " Reg 33072010 not y
Yes | Competition 0 ¢ applicable to IPR part; 3
covered by Art Reg 31612014 or self- elf-assessment

4 Reg 330/2010 assessment

Reg 330/2016 not Reg 330/2010 can
applicable; apply
Reg 316/2014 or

seif-assessment

Figure 2.6 Sixth step: IPR
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(3) Seventh step: involvement of competitors

As a rule, Regulation 330/2010 does not apply to vertical agreements concluded berween
competing underrakings. The concept of ‘competing undertaking’ is defined in Article 1{1)
(¢} of Regulation 330/2010. Aricle 2(4) of Regulation 330/2010 contains limited excep-
tions to this rule. In order to determine the applicability of these exceptions, the following
questions must be addressed:

Is the vertical agreement non-reciprocal?

Reciprocal agreements berween competing undertakings are excluded from the scope of appli-
cation of Regulation 330/2010. This js so even if the test addressed in the next question is met.

Reciprocal agreements in most cases require a self-assessmene. Exceptionally, Regulation
316/2014 (rechnology transfer agreements), Regulation 1217/2010 (R&D agreements} or
Regulation 1218/2010 (specialization agreements) may apply.

A more detailed description of this question is contained in paragraphs 4.39-4.41.

Is a case of dual distribution involved?

Non-reciprocal vertical agreements between competing undestakings can only benefit from
the block exemption in the case of dual distribution. This means that the undertakings must
meet each other as competing undertakings at the downstream level and not upstream.
This is the case where the supplier is a manufacturer and a distributor of certain goods and
the buyer a distributor but not a competing undertaking at the manufacturing level.

Non-reciprocal agreements that do not fit wichin a dual disuibution scenario fall outside
the scope of application of Regulation 330/2010. While in most cases a self-assessment will
be needed, Regulation 316/2014 (technology transfer agreements), Regulation 1217/2010
(R&D agreements), or Regulation 1218/2010 (specialization agreements) may apply.

A more detiled description of this question is contained in paragraphs 4.42—4.47.
Figure 2.7 shows a summary of the seventh step.

(4) Eighth step: other block exemptions

A vertical agreement is outside the scope of application of Regulation 330/2010 if its sub-
ject mater falls within the scope of any other BER, It is irrelevant in this context whether
the agreement is actually exempred pursuant to that other regulation. From the moment
that the agreement is within the scope of application of another BER, even if it contains
one or more hardeore restrictions so thar the other BER is not available, Regulation 330/
2010 no longer applies.

At the time of writing, the following other BER are available:

* Regularion 461/2010 (motor vehicles), discussed in paragraphs 4.87-4.89 and in greater
detail, in Chapter 11;

o Regulation 316/2014 (rechnology transfer agreements), discussed in paragraphs
4.75-4.86;

* Regulation 1217/2010 (R&D agreements), discussed in paragraphs 4.56—4.64; and

* Regulation 1218/2010 (specialization agreements), discussed in paragraphs 4.65-4.74.

If Regulation 330/2010 does not apply for the reason mentioned here, the solution is
obviously the application of the relevant other BER. If the vertical agreement is within the
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BLOCK 2: SUBJECT MATTER RELATED LIMITATIONS

Yes STEP7: Involvement of No
competitors

Yes - No -
———~{ Reciprocal Reg 330/2010 can
apply
Reg 330/2010 not No L
8 apolicable: Duat distribution Yes
Reg 316/2014,

Reg 1217/2010,
Reg 1218/2010, or
self-assessment

v v
Reg 330/2010 not Reg 330/2010 can
applicable; apply
Reg 316/2014,
Reg 1217/2010,
Reg 1218/2010, or
self-assessment
Figure 2.7 Seventh step: involvement of competitors
i BLOCK 2: SUBJECT MATTER RELATED LIMITATIONS }
| STEP 8: Other block exemptions !
Yes Within scope of application Reg No
316/2014; Reg 1217/2010; Reg
218/2010; Reg 461/2G10
h 4 .
Reg 33072010 not applicable; Reg 336/2010 can
assessment under relevart apply
BER;
self-assessment

Figure 2.8 Eighth step: other block exemptions

scope of application of such other regulation, but does not benefit from its safe harbous, a
self-assessment of the agreement is called for.

A more detailed description of this question is contained in paragraphs 4.49-4.90, 2.75

Figure 2.8 shows 2 summary of the eighth step.
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{3} Conclusion

In case none of the above limits applies, the subject matter of the versical agreement falls
within the scope of application of Regulation 330/2010. The only remaining step before
assessing the vertical restraints included in the vertical agreement is the application of the
marker share limits included in Article 3 of Regalation 330/2010.

D. Third Block: Market Share Limits

The application of Regulation 330/2010 is subject to the double marker share limit of 30
per cent of Article 3 of Regulation 330/2010, one applying to the supplier and the other
to the buyer.

In order to determine whether the market share limits are met, the following questions
must be addressed:

(1) Ninth step: what is (are) the relevant product and geographic market(s)?

Market shares must be measured on a properly defined relevant market. Such marker has
a product dimension and a geographic dimension. Guidance on the definition of relevant
markets can be found in the Relevant Marker Notice. Useful input can also be found in
past (merger) cases in the relevant sector.

A more detailed description of this question is contained in paragraphs 5.12-5.52.
Figure 2.9 shows a summary of the ninth step.

(2) Tenth step: do the relevant market shares exceed 30 per cent?

The market share of the supplier is calculated on the market on which it sells the goods or ser-
vices. The market share of the buyer is calcutated on the corresponding purchasing market {and
hence not on the martker on which the buyer, in turn, sells the goods or services). Guidance on
the calculation of the market shares can be found in Article 7 of Regulation 330/2010.

If the market share limit of 30 per cent is temporarily exceeded, Articles 7(d) to 7(F) of
Regulation 330/2010 provide a transitional regime during which the vertical agreement
continues to qualify for an exemption pursuant to Regulation 330/2010. In cases where the
transitional regime does not apply, a self-assessment under Article 101(3) TFEU is called for.

A more detailed description of this question is contained in paragraphs 5.53-5.88.
PBigure 2.10 shows a summary of the tenth step.

BLOCK 3: MARKET SHARE THRESHOLDS |

STEP 9: Definition relevant market I—

h

Product dimension Geograghic dimension

Figure 2.9 Ninth step: relevant product and geographic market(s)
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| BLOCK 3: MARKET SHARE THRESHOLDS |

] STEP 10: Market shares [

.

Relevant market on
which goods or
services are sold/
purchased

Supplier (sold)

Buyer (purchased) I-—~—

> 30% £ 30% < 30% > 30%

Transitional regime (Art 7) ves » Reg 339/2;3*0 can | Y% | ransitional regime (Art 7)
apy

Reg 330/2010 not
applicable; 4
self-assessment

No

No

¥

Figure 2,10 Tenth step: relevant market shares

E. Fourth Block: Substantive Assessment

"The successfut completion of the first three blocks means that the verrical agreement falls
within the scope of application of Reguiation 330/2010, and thar it is useful to conduct a
substantive assessment of the vertical restraints involved on the basis of Articles 4 and 5 of
Regulation 330/2010. The distinction between these two provisions is important because
the failure to comply attracts different legal consequences. The substantive assessment can
therefore usefully be split in two based on the following questions:

(1) Eleventh step: does the vertical agreement contain hardcore restrictions?

The hardcore restrictions are listed in Article 4 of Regulation 330/2010. The list is exhaust-
ive, This implies that object restrictions that are not listed do not qualify as hardcore

restrictions for the purposes of Regulation 330/2010 and therefore can benefit from the
block exemption.

The hardcore restrictions concern the following restrictions imposed on the buyer: RPM,
territorial restrictions, and customer restricrions.

The nature of the chosen distribution formula has a considerable impact on the territorial
and customer restrictions that are permissible. A major distinction must be made between
selective and non-seleciive distribution systems. Similarly, it is imporrant to distinguish
between exclusive and non-exclusive distribution. The level of the supply chain at which

the buyer is active (wholesale as opposed to retail) also influences the characterization of
customer restriceions as hardcore restrictions.
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[ BLOCK 4: SUBSTANTIVE ASSESSMENT ;

e dSTEP 11: Hardcore restictions (Art 4) |

<
Obiect restriction on

buayer
Territoriai restrictions
Customer restrictions

CObject restriction an
suppher

Customer restrictions
regarding spare paris

Yes
Yes; No

Reg 3302010 not
applicable to
agreement s a
whole: unfikely to
fuifi Art 109(3) TFEY

Yes| Hardcora restiction | No Reg 33072010 l
(Art 47 <an apply

Reg 3302010
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Reg 330/2010
can apply

Reg 330/2010 not
applicable to
agreement a5 4
whole; unlikely to
futfil Art 101033 TFEY

Reg 33072010 |No|  Check distribution  Jyeg
can apply formuta: inchuded in list —-—l

Reg 33072010 not
appiicable to
agreement as a
whote; unlikely to
fulfil Art 10143) TFEU

Figure 2,11 Eleventh step: hardcore restrictions

Restrictions imposed on the supplier are generally not hardcozei rfeStric'tions and are
exempted. There is one limited exception, namely customer restrictions imposed on a
supplier of components wishing to sell the components as spare parts in the a'fter.maf'kez
(Article 4(e}). Ordinarily, restrictions imposed on the supplier in a standard dlStrlbL?thrl
agreement will never be hardcore restrictions and may benefit from the block exemption.

If the parties include 2 hardcore restriction in their vertical agreement, the block exemption
is no longer applicable to the agreement as a whole. Put differently, the benefit f)f .the .blocic
exemption is completely lost as a result of the inclusion of a single ha:dfore restriction in the
vertical agreement. In addition, the Commission advances in the Vert‘:{cai (%mdeimes (para-
graph 47) a presumption that an agreement with a hardcore restriction ‘is unifkeiy 10 {?ﬂﬁi the
conditions of Article 101(3) TEEU'". This implies that such a hardcore restriction considerably
complicates any self-assessment of the vertical agreement on the basis of Article 101(3) TFEU
due to this (rebuttable) negative presumption. Such a self-assessment will however be needed
to establish the compatibility of the vertical agreement with Article 101 TFEU.

Detailed guidance with regard to the hardcore restrictions listed in Article 4 of Regularion
330/2010 is provided in Chapters 6 and 9 of this book. Figure 2.11 shows a sumimary of
the eleventh step.

(2) Twelfth step: does the vertical agreement include excluded restrictions?

The excluded restrictions are listed in Article 5 of Regulation 330/2010. Like for the regime
of the hardcore restrictions, the list of excluded restricrions is exhaustive. This implies that
effect restrictions that are not listed do not qualify as excluded reserictions for the purposes
of Regulation 330/2010 and can benefit from the block exemption.

The excluded restrictions concern the following restrictions imposed on the buyer: a non-
compete or single branding obligation, an obligation to purchase. more than 80 per cen
of its requirements from the supplier or another undertaking des;gnate('i by the s‘upplhcr,
a post-term non-compete obligation, or a boycott of particular competing suppliers in a
selective distribution system.
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With the exception of that last restriction (boycott in selective distribution), the compati-
bility of such restrictions with Article 5 of Regulation 330/2010 does not depend on the
applicable distribution formula. In order to assess the conditions under which such restric-
tions amount to excluded restrictions, it is important to read Article 5 of Regulation 330/
2010 in combination with the definition of ‘non-compete obligation’ concained in Asticle
1(1}(d) of Regulation 330/2010. Such a combined reading makes it clear that the restric-
tions mentioned in paragraph 2.92 do not always qualify as excluded restricions. They
escape such qualification, for instance, by being subject to certain time limits (eg in cases
of single branding) or certain addirional geographic and product scope limits {eg in cases
of post-term non-compete obligations).

Different from the regime applicable to hardcore resrictions, the inclusion of an excluded
testriction does not lead to the inapplicability of the block exemprion to the vertical
agreement as a whole. Only the excluded restriction will not benefir from the block
exemption. There is no negarive impact on the applicability of the block exemption to
the remainder of the vertical agreement. In order to determine whether the excluded
restriction is compatible with Areicle 101 TFEU, a self-assessment related to thar restric-
tion is cailed for.

Derailed guidance with regard to the excluded restrictions listed in Article 5 of Regulation
330/2010 is provided in Chapters 7 and 9 of this book. Figuse 2.12 shows a summary of
the twelfih step.

E Fifth Block: Non-Application and Withdrawal

A final check to be made is whether the Commission or an NCA adopted a measure
resulting in the inapplicabilicy of Regulation 330/2010 to the vertical agreement under
investigation. To follow the sequence of Regulation 330/2010, we pur this check at the
back-end of the proposed methodology. Given that such measures are specific and highly
exceptional, companies that may be affected by them should normally be aware of their
existence. For that reason such measures will typically be taken into account earlier in the
assessment process.

The following questions are relevant in this context:

(1) Thirteenth step: has the Commission adopted a regulation declaring
the block exemption inapplicable to the vertical agreemen?

Article 6 of Regulation 330/2010 provides that the Commission may by regulation declare
the block exemption inapplicable where paraliel networks of similar vertical restraints cover
more than 50 per cent of a relevant market. The regulation shall specify the vereical agree-
ments that are affected because they conrain these specific restraints refating to the marker
concerned, It is imporant to note that the regulation causing the non-applicability of the
block exemption is not addressed to individualized companies, but concerns a well-defined
group of vertical agreements.

Vertical agreements covered by a non-application regulation issued by the Commission

must be the subject of a self-assessment to establish their compatibility with Article
101 TFEU.
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l BLOCK 4: SUBSTANTIVE ASSESSMENT |

[ STEP 121 Excluded restriction (Art 5)7 [

Nature of distribution

formuta
v h
Al ] | Selective distribution
k. h 4
+ Non-compete/single Yes Boycott No
branding campeting suppliers

= Purchase more than
80% of requirements
» Post-term non-compete

obligation
Self-assessment of Reg 330/201C
excluded restriction; can apply
3 Reg 33072010 can

Yes | Specific conditions  {NO | pen to remainder of
of Art 5 met? vertical agreement
Reg 330/2010 Self-assessment of

covers excluded restriction;
restriction Reg 33(/2010C can
apply to remainder of

vertical agreement

Figure 2.12 Twelfth step: excluded restrictions

2.100 A more detailed description of this question is contained in paragraphs 8.03-8.08.

2.101

2,102

Figure 2.13 shows a summary of the thirteenth step.

{2) Fourteenth step: has the Commission or an NCA withdrawn the benefit
of the black exemption from the vertical agreement?

Article 29 of Regulation 1/2003 grants the Commission the authority to withdraw the
benefit of the block exemption in any particular case where a vertical agreement has certain
effects that are incompatible with Article 101 (3) TREU. NCA have the same powers if the
negaive effects occur in the territory of their Member State, or in a part thereof, which has
all the characteristics of a distinct geographic market. The withdrawal decision of the NCA
must be confined to thar distinct marker,

Also in this case, a self-assessment is the way forward o establish whether the vertical agree-
ment is consistent with Article 101 TFEU.
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BLOCK 5: SANITY CHECK !

Ye:
" STEP 13: Commission non-appiication regulation?

Reg 330/2010 cannct Reg 330/2010 can
apply; seff-assessment ' apply

Figure 2.13 'Thirteenth step: non-application

| BLOCK 5: SANITY CHECK |

ﬁi STEP 14: Withdrawal of benefit? ;_Ng

¥ ¥

Reg 330/2010 cannot Reg 330/2010 can
apply; self-assessment apply

Pigure 2.14 Fourteenth step: withdrawal

A more derailed description of this question is contained in paragraphs 8.09-8.18.
Figure 2.14 shows a summary of the fourteenth step.

G. Practical Conclusions

The road map provided in this chapter provides a high level introduction to all of the steps
that are required to apply Regulation 330/2010 correctly.

Practitioners with experience in the application of Regulation 330/2010 will be able 1o
deal very quickly with many of the steps and questions outlined in this chapter. This does
however not do away with the fact that each of the steps and questions is imporrant. As
the road map shows, an omission in checking one or more of the guestions related to IPR
or an incorrect assessment of the exception that applies to vertical agreements berween
competing undertakings, may be sufficient to arrive at incorrect conclusions regarding
the applicability of Regulation 330/2010. ‘The road map therefore conrains a checklist of
points which must all be addressed.

Behind many of the steps and questions, there are a number of detailed issues that may play
a role in the final outcome of the assessment. Hence, unless it is truly obvious that a par-
ticular step or question does not present a problem for the applicabifity of Regulation 330/
2010, it is recommended to consulr the more detailed description that is cross-referenced
eatlier, Such description contains both the necessary legal explanations and practical exam-
ples, many from our own practice, that illustrate how such issues are best analysed and

handled.
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